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This paper is in two sections, which are equally weighted. Answer ALL of the questions in 
Part A, and ONE of the questions from Part B. 


Part A 


Answer ALL of the questions in Part A. 


Question One 


Explain the role of appeal courts in relation to sentence appeals in Australian jurisdictions? 


Question Two 
What is the significance of the case of Veen (No 2) (1988) 164 CLR 465? 


Question Three 


Why is the fine such a popular sentencing option, and is it a ‘fair’ means of punishment? 


Question Four 


What problems do victim impact statements pose for the administration of justice? 


Question Five 


In what respects might the use of drug courts be seen to satisfy the purposes of sentencing? 
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PART B 


Answer ONE (1) of the TWO (2) questions from Part B. 


Question One 


Is the reasoning process known as ‘instinctive synthesis’ a defensible means of reaching a 
decision as to sentence? 


Or 


Question Two 


20-year-old Nick Brabham has been convicted of dangerous driving occasioning grievous 
bodily harm contrary to s.52A(3) of the Crimes Act 1900 (NSW)[attached below], after being 
involved in a road traffic accident in Tamworth, NSW, in February 2017. The accident occurred 
in the early hours of Saturday morning (around 4.30am), as Brabham was driving his Hyundai 
Excel motorcar home from a party he had been attending at a friend’s house, around 30 
kilometres away. Brabham hit a cyclist from behind, causing the cyclist to fall into the road, 
where Brabham’s rear wheel ran over the cyclists legs. The cyclist suffered serious injuries to 
both legs that will mean she is unlikely to be able to ride a bicycle, or indeed to walk unaided, 
again. 


Immediately after he had hit the cyclist, Brabham stopped, got out of his car and went to look 
what had happened. He found the victim lying in the road, barely conscious. Another motorist 
arrived on the scene and called the emergency services. He also told Brabham that Brabham 
needed to wait for the police to arrive. 


By his own admission, Brabham was very tired at the time of the crash. He had been at the 
party since 8pm the previous evening drinking wine and beer (he does not remember how 
much). At some point during the party, Brabham had announced that he was going to drive 
home. Fellow partygoers had advised him that he should stop drinking and have a sleep first. 
Brabham insisted that he did not need to sleep, but agreed to wait for a while. Brabham had 
therefore not drunk any alcohol in the hours leading up to the accident, and tests carried out 
shortly after the crash showed him to have a blood alcohol concentration level of just under 
the legal limit (the test reading was 0.045g/100ml, and the legal limit is 0.05g/100ml). 


Brabham admits that he hit the cyclist because he was changing the radio station and not 
paying sufficient attention to the road. Brabham said he did not know at what speed he had 
been travelling (the applicable limit is 50 km/h). Although the police who attended the scene 
suspected that he might have been driving at a speed in excess of the speed limit at the time 
of the crash, there were no witnesses nor other evidence available to testify to this. 


Question 2 is continued on page 4 
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In sentencing Brabham to a suspended prison sentence of two years, the sentencing judge 
said the following: 


| must make reference to the guideline judgment in Whyte [2002] NSWCCA 343, which 
builds on the judgment in Jurisic [1998] NSWSC 597 and sets out some of the criteria 
that should be considered when sentencing for this offence. 


This might be described as a tragic accident, but in truth it came about through your 
poor choice to drive on the day in question, which demonstrates a degree of arrogance 
and carelessness. You ignored the advice of your friends, endangered others through 
your behaviour and have caused serious injury to the victim. Though not life 
threatening, you have heard that the injuries will have a lasting effect on her life. This 
is something for which you are responsible, and for which you must be held 
accountable. 


Your moral culpability is mitigated by some features of the offence, such as your guilty 
plea, which was entered at the first opportunity, and clear remorse, which manifested 
as soon as you stopped the car and understood the gravity of what you had done. You 
also have no previous convictions and are a person of previous good character. You 
are a young man with your whole life ahead of you, and you can go on to lead a 
productive life. 


| consider that nothing less than a custodial sentence is appropriate in the 
circumstances and consider two years to be the appropriate period of imprisonment. In 
light of the considerations outlined above, it is appropriate that this sentence be 
suspended for two years. You must enter into a good behaviour bond for this period. 


The victim has come to see you for advice about the sentence Brabham has received. She is 
very upset at what she considers to be a very lenient sentence. She does not understand why 
Brabham has not gone to prison. The victim had prepared a victim impact statement, which 
she read out in court, but which she feels was ignored. Explain in detail the basis for the 
sentence imposed and whether there might be any grounds for an appeal. 


LLM515, Trimester 2 2107 


Section 52A Dangerous driving: substantive matters 


(1) 


Dangerous driving occasioning death A person is guilty of the offence of dangerous driving occasioning 
death if the vehicle driven by the person is involved in an impact occasioning the death of another person 
and the driver was, at the time of the impact, driving the vehicle: 

(a) under the influence of intoxicating liquor or of a drug, or 


(b) at a speed dangerous to another person or persons, or 


(c) in amanner dangerous to another person or persons. 


A person convicted of an offence under this subsection is liable to imprisonment for 10 years. 


(2) 


Aggravated dangerous driving occasioning death A person is guilty of the offence of aggravated dangerous 
driving occasioning death if the person commits the offence of dangerous driving occasioning death in 
circumstances of aggravation. A person convicted of an offence under this subsection is liable to 
imprisonment for 14 years. 


Dangerous driving occasioning grievous bodily harm A person is guilty of the offence of dangerous driving 
occasioning grievous bodily harm if the vehicle driven by the person is involved in an impact occasioning 
grievous bodily harm to another person and the driver was, at the time of the impact, driving the vehicle: 
(a) under the influence of intoxicating liquor or of a drug, or 


(b) at a soeed dangerous to another person or persons, or 


(c) in a manner dangerous to another person or persons. 


A person convicted of an offence under this subsection is liable to imprisonment for 7 years. 


(4) 


Aggravated dangerous driving occasioning grievous bodily harm A person is guilty of the offence of 
aggravated dangerous driving occasioning grievous bodily harm if the person commits the offence of 
dangerous driving occasioning grievous bodily harm in circumstances of aggravation. A person convicted 
of an offence under this subsection is liable to imprisonment for 11 years. 


When vehicle is involved in impact-generally For the purposes of this section, the circumstances in which 
a vehicle is involved in an impact occasioning the death of, or grievous bodily harm to, a person include if 
the death or harm is occasioned through any of the following: 


(a) the vehicle overturning or leaving a road while the person is being conveyed in or on that vehicle 
(whether as a passenger or otherwise), 


(b) an impact between any object and the vehicle while the person is being conveyed in or on that 
vehicle (whether as a passenger or otherwise), 


(c) | animpact between the person and the vehicle, 


(d) — the impact of the vehicle with another vehicle or an object in, on or near which the person is at the 
time of the impact, 


(e) | animpact with anything on, or attached to, the vehicle, 
(f) an impact with anything that is in motion through falling from the vehicle, 


(g) | the person falling from the vehicle, or being thrown or ejected from the vehicle, while being conveyed 
in or on the vehicle (whether as a passenger or otherwise), 
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(h) an impact between any object (including the ground) and the person, as a consequence of the 
person (or any part of the person) being or protruding outside the vehicle, while the person is being 
conveyed in or on the vehicle (whether as a passenger or otherwise). 


When vehicle is involved in causing other impacts For the purposes of this section, a vehicle is also 
involved in an impact occasioning the death of, or grievous bodily harm to, a person if: 


(a) | the death or harm is occasioned through the vehicle causing an impact between other vehicles or 
between another vehicle and any object or person or causing another vehicle to overturn or leave a 
road, and 

(b) the prosecution proves that the vehicle caused the impact. 


Circumstances of aggravation In this section, 


"circumstances of aggravation" means any circumstances at the time of the impact occasioning death or 
grievous bodily harm in which: 


(a) the prescribed concentration of alcohol was present in the accused’s breath or blood, or 


(b) the accused was driving the vehicle concerned on a road at a speed that exceeded, by more than 
45 kilometres per hour, the speed limit (if any) applicable to that length of road, or 


(c) | the accused was driving the vehicle to escape pursuit by a police officer, or 
(d) | the accused’s ability to drive was very substantially impaired by the fact that the accused was under 
the influence of a drug (other than intoxicating liquor) or a combination of drugs (whether or not 


intoxicating liquor was part of that combination). 


Defences It is a defence to any charge under this section if the death or grievous bodily harm occasioned 
by the impact was not in any way attributable (as relevant): 


(a) — to the fact that the person charged was under the influence of intoxicating liquor or of a drug or a 
combination of drugs, or 


(b) to the speed at which the vehicle was driven, or 


(c) to the manner in which the vehicle was driven. 
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